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2 ^ DISTRIBUTION OF ESTATES 



PART I 
Rights of Surviving Husband or Wife 

A 

**STATUTORY RIGHTS" WHERE DECEASED LEAVES 
NO WILL 

(R. L. 140 § 8) 



(1) If Deceased Leaves Issue. — Surviving husband or wife takes 
one-third of the personal and one-third of the real estate. (The balance 
goes to the issue). 

(2) If Deceased Leaves Kindred, but no Issue. — Surviving hus* 
band or wife takes five thousand dollars outright, one-half of the remaining 
personal, and one-half of the remaining real estate. (The balance goes 
to the next of kin). 

(3) If Deceased Leaves No Issue or Kindred. — Surviving husband 
or wife takes the whole. 

NOTES 

(a) All rights under (1), (2), and (3) are subject to debts, funeral expenses, and 
charges of administration. 

(6) See p. 4 for rights of dower or curtesy. 

(c) See Part II for distribution among the issue and next of kin. \ 

(d) If the deceased dies intestate as to a portion of his estate, the above rules 
apply to such portion. 
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B 
WHERE DECEASED LEAVES A WILL 

(B. li. 186 § 16) 



(1) Waiver of Will. — If the surviving husband or wife is dissatis- 
fied with the provisions of the will, he or she may within one year after 
its allowance in the probate court waive its provisions and claim such 
portion of the estate as he or she would have been entitled to if the de- 
ceased had died intestate, as above described, subject to the following 
qualifications. 

(2) Qualifications. — The right of the surviving husband or wife 
to waive the provisions of the will is subject to two qualifications: — 

(a) If by waiving the will the survivor would receive more than ten 
thousand dollars, then he or she is entitled to only the income on the 
excess above that amount. 

(6) If the deceased leaves no kindred, the surviving husband or wife 
by waiving the will is entitled only to the share which he or she would 
have taken if the deceased had died intestate leaving kindred but no issue , 
i. e., as set forth in "A" (2). 

NOTES 

(a) The allowance of the will referred to is the original allowance in the probate 
court, even if appealed from. See R. L. 135, § 16. 

(&) The right to waive the will is personal, and is lost if the survivor dies before 
exercising it. It may, however, be exercised by a guardian. 

(c> If a decree of the court has been entered that either husband or wife has been 
deserted by the other, or is living apart for justifiable cause, the par^ against whom such 
a decree has been entered cannot exercise the right of waiver. R. L. 153, $36; St. 
1906, c. 129. 

(d) In waiving the will, the survivor should specify whether he or she claims 
"statutory rights," or curtesy or dower. 

(e) See also p. 7, for provisions as to omitted children. 



The publisher of this pamphlet will appraise or purchase such items as Old Books. 
Pamphlets, Laws, Resolves, Charters. Supreme Court Reports. Early works by well 
known authors. Old Lithographs, Engravings, Painting of Boston, New York and 
other lanze cities; Colleges, Noted People, Ships and Whaling pictures. Autograph 
Letters, Documents and Diaries, Noted People, Log Books. 
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c 

CLAIM OF DOWER OR CURTESY 

(B. L. 132, § 1) 



(1) — Claim Within One Year. Instead of the so-called "statutory 
rights" a surviving husband or wife may, by a writing filed in the r^istiy 
of probate within one year after the date of the approval of the bond 
of the executor or administrator, claim curtesy or dower respectively. 
If the deceased leaves a vrill, there must also be a waiver of the vrill. 

(2) Dower — If the widow claims dower, she gets the use for life 
of one-third of her husband's real estate. This ri^t takes precedence 
over all other claims agunst the estate, and includes real estate which he 
may have conveyed during the marriage, provided his wife did not join 
in the deed to release dower. The wife may also get her statutory rights 
in the personal property as above provided, the claim of dower being in 
place of her statutory rights in the real estate. 

(3) Curtesy. — If the surviving husbajid claims curtesy, his ri^ts 
vary according to the time of the marriage and of the acquisition of the 
land. 

(a) If the marriage occurred on or after January 1, 1902, the husband's 
right of curtesy is exactly the same as the wife's right of dower, discussed 
in the preceding paragraph. Likewise, as to any parcel of land which 
the wife has acquired since January 1, 1902, although the marriage may 
have occurred before that date. TIus estate is biown as "statutory 
curtesy". The husband may in addition claim his "statutory ri^ts" 
in the personal property. 

(b) If the marriage occurred prior to January 1, 1902, thai as to 
any r^ estate which the wife acquired b^ore that date the husband's 
ri^t of curtesy, if there was issue of the marriage bom alive, is a life 
interest in the entire real estate owned by the wife; and if th^ was no 
issue of the marriage bom alive, then a life int^^st in cme-half ot the 
wife's real estate. If the husband daims under this paragraidi, he cannot 
claim his "statutory ri^ts" in the personal pn^rty. Presumably the 
husband could claim statutory curtesy instead, if he so desired. 

NOTES ON CURTBST 

The statement made in paragn^ (3) is probably conect, bat cannot be acee|>ted 
as final, since the question wbeth^ €xr not rif^ts of carter existing on January 1, 1902, 
were vested has never heea. decided. 

The rule given in paragn^^ (3a) is subject to the poas&fe effect of the dictum in 
Downey t. King; 201 Mass. 59, but it is bdieved that the statement in the text is the 
better law. See R. L. 153 § 1; St. 1915, c. 134. 

As to cases arising undo* paragrs4>h (3b) , the law cannot be stated with absolute ee^ 
tatnty in the abemoe of decisions by the court. If such cases arise, the earlior statutes 
should be caref uDy studied. 
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PART n 

Rules of Decent or Inheritaiice Among Uie Heirs 

or Next of Kin 

A 
THE GENERAL RULE 

(R. L. 133) 



In determining the rights of the heirs or next of kin in Massachusetts, 
the rights of the surviving husband or wife as set forth in Part I should be 
considered first. Subject to those rights, if there is such survivor, the 
real and personal property not disposed of by will descends as follows: — 

(1) If the Deceased Leaves Issue. — Among the issue equally, 
the issue of deceased children taking their parent's share by right of re- 
presentation. If, however, all of the issue are of the same degree of 
kindred, they take per capita (equally), and not per stirpes (by right of 
representation). 

(2) If No Issue. — Then in equal shares to the father or mother, 
if alive, or if only one is living, the whole to that one. 

(3) If No Issue or Father or Mother. — To brothers and sisters 
and their issue, equally, the issue of deceased brothers and sisters taking 
their parent's share by right of representation. If the brothers and 
sisters are all dead, and their issue are all of the same degree of kindred, 
they take per capita; otherwise, per stirpes. 

(4) If No Issue, Fatheii Mother, Brothers, Sisters or Their Issue. — 

In equal shares to all the next of kin in equal degree. If there are two or 
more collateral kindred in equal degree claiming through different ancestors, 
those claiming through the nearest ancestor take in preference to those 
claiming through more remote ancestors. 

(6) If No Kindred or Surviving Husband or Wife. — The whole 
escheats to the Commonwealth. 



See next page for explanatory notes. 
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B 
EXPLANATORY NOTES ON THE FOREGOING RULE 



1. ''Heirs" or '*Next of Kin". — For all practical purposes these are sjmonymous 
in Massachusetts. 

2. ''By Right of Representation" (Per Stirpes and Per Capita). — Taking by 
right of representation, or per sHrpea, is the taking by the descendants of a deceased 
heir of the same share or right in the estate of another person as their parent would have 
taken if living. Per capita means "in equal shares". Thus, if X dies leaving two children, 
A and B, each takes one-half. If B has died leaving two children, C and D, then A 
takes one-half and C and D each one-fourth. This is taking by right of representation, 
C and D taking the share of their parent, B. If, however, A has aJso died, leaving four 
children, then the six grandchildren, being all of the same degree of kindred, take one- 
sixth each. This is taking per capita. If, however, one of these six grandchildren has 
died, leaving two children siurviving, then the five living grandchildr^ would each take 
oneHsixth, and the great-grandchildren one-twelfth each, the principle of representation 
again coming into play. 

3. Brothers and Sisters and their Issue. — If X dies leaving three brothers, A, 
B and C, each takes one-third. If A has died leaving two sons, then B and C take one- 
third each, and the two nephews one-sixth each, taking by right of representation. 
If A, B and C have all died, leaving respectively two, three and four children, the nine 
nephews and nieces would take one-ninth each taking per capita. If one of these has 
died leaving two children, the eight living nephews and nieces would each take one- 
ninth, and the two grand-nephews one-eighteenth each. 

4. Kindred Generally. — In determing the right of inheritance, where the deceased 
dies leaving no issue, father, mother, brothers, sisters, or issue of brothers or sisters, 
it is simply a mathematical computation of the degree of kindred as explained below. 
To this class of heirs the principle of representation does not apply. Thus, suppose X 
dies, and his nearest kin are three uncles, his father's brothers. They take in equal 
shares. If one of the uncles had died, leaving issue, his issue would not come in, not 
being of so near a degree of kindred as the uncles. 



See preceding page 
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c 

MISCELLANEOUS POINTS RELATING TO INHERITANCE 



(1) Kindred of the Half Blood. — Kindred of the half blood inherit 
equally with those of whole blood in the same degree. 

(2) Illegitimate Children. — An illegitimate inherits from his mother, 
or any of his maternal ancestors, but not from his brothers and sisters 
who are legitimate children of his mother, or from his mother's collateral 
kindred. Conversely, if an illegitimate child dies intestate and without 
issue, his estate goes to his mother, and if she is not living, then to those 
persons who woidd have been entitled by inheritance through his mother, 
if he had been a legitimate child. The lawful issue of an illegitimate 
child take by descent anything which the parent could have taken. If 
the parents of an illegitimate child have married, and the father has 
acknowledged him as his child, he becomes legitimate for all purposes. 

(3) Adopted Children. — An adopted child has in some respects 
a double inheritance. He inherits through his natural parents as if he 
had never been adopted. As to his adopting parents, he inherits from 
them and from their legal descendants in the same maimer as if they 
were his natuial parents. If an adopted child dies, property which he 
has acquired himself or by gift or inheritance from his adopting parents 
or their kindred is distributed among the kindred of his adopting parents 
in the same maimer as if they were his natural parents; property which 
he receives by gift or inheritance from his natural parents or kindred is 
distributed among them. R. L. 154, §§ 7, 8. 

(4) Posthumous Children. — A posthumous child is for all purposes 
of inheritance treated as if alive at the death of the parent. 

(6) Omitted Children. — If a child or issue of a deceased child 
of the testator has no provision made for him in the will, and it does 
not appear that the omission was intentional or that he has been provided 
for during the testator's lifetime, he will take the same share of the estate 
as he would have taken if the deceased had diied intestate. A posthumous 
child, for whom no provision is made in the will or otherwise, apparently 
takes his share regardless of the intention of the testator. (R. L. 135, 
§§19,20) 

(6) Foreign Property and Estates of Non-Residents. — The inheri- 
tance of real estate is governed by the law of the state in which the real 
estate is located. Personal property, wherever located, is distributed 
in accordance with the law of the state in which its owner resided at the 
time of his death. 
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D 
COMPUTATION OF DEGREES OF KINDRED 

(E. L. 133) 



(1) How Degrees are Computed. — To compute degrees of kindred 
according to Massachusetts law is a simple process if a few fundamental 
principles are kept in mind. We merely count backward from the de- 
ceased person to the nearest common ancestor of him and the person 
whose relationship is under consideration, and then downward to the 
latter, adding each step. For example, referring to the chart on the 
opposite page, if X is the deceased person, and E is his father's uncle, 
the nearest common ancestor of X and E is X's great-grandfather, C. 
From X back to C there are three steps, and from the latter down to E 
one step, making E of the fourth degree of kindred. 

(2) Illustrations. — Referring to the chart, and using the method 
of counting as explained in the preceding paragraph, it will be seen that D 
and P are of the third degree of kindred, I, E, O and Q of the fourth, 
K and F the fifth, and J of the sixth. 

Grandparents on either side are of the second degree of kindred, 
and great-grandparents of the third. 

The degrees of kindred of the direct issue of the deceased, and of 
his brothers, sisters, nephews, and nieces, need not be considered, as their 
inheritance is governed by the special rules given above on page 5. 

(3) Kindred Claiming Through Nearest Ancestor Preferred. — If 
there are several claimants of equal degrees of kindred, those claiming 
through the nearest ancestor are preferred. Thus, I, E, O and Q are all 
of the fourth degree of kindred, but I and Q claim through grandparents, 
while E and O claim through great-grandparents. Hence, I and Q will 
take in preference to E and O. 

(4) Kindred Whose Claims are Equal Share Equally. — If there 
are several kindred of the same degree claiming through ancestors equally 
remote, as where some claim on the mother's side, and others on the father's 
side, all of those of equal degree of kindred and claiming through ancestors 
of equal remoteness share equally. Thus, in the illustration given in the 
preceding paragraph, I and Q are of equal degree and claim through an- 
cestors of equal remoteness, one on the father's side and one on the mother's. 
Hence, they share equally. 
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E 

ILLUSTRATIVE CHART EXPLAINING METHOD 

OF COMPUTING DEGREES OF KINDRED 
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10 DISTRIBUTION OF ESTATES 

PART m 

Payment of Debts, Legacies and Distributive 

Shares 

A 

PAYMENT OF DEBTS 

(R. L. 142, § 1, as amended by St. 1909, c. 297: E. L. 141, §§ 1-5, 9, St. 1914, c. 699) 



Claims against the estate of a deceased person are entitled to pre- 
ference in the following order: — 

First. — Funeral expenses, expenses of last sickness, and charges 
of administration. If the assets are not sufficient to pay them in full, the 
administration expenses are entitled to be paid first, while the others 
abate pro rata. 

Second. — Debts entitled to preference imder the laws of the United 
States. 

Third. — Public rates, taxes or excise duties. 

Fourth. — Wages or compensation, to an amount not exceeding one 
hundred dollars, due to a clerk, servant or operative for labor performed 
within one year last preceding the death of the deceased. Or a judgment 
for the same. 

Fifth. — Debts to an amount not exceeding one hundred dollars 
for necessaries furnished to the deceased person or his family within 
the six months last preceding his death. Or a judgment for the same. 

Sixth. — All other debts. 

The creditors of each of the first five classes may be paid as soon 
after the appointment of the executor or administrator as he is satisfied 
that he has sufficient assets to pay the claimants of that class and of all 
prior classes in full. Likewise, suit may be brought against him by any 
such creditor as soon as it appears that he has sufficient assets to satisfy 
them as above explained. 
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General creditors should present their claims within six months 
from the date of the appointment, but may not be safely paid until after 
said six months, unless the executor or administrator is satisfied that he has 
suflBicient assets to pay all the creditors, and is willing to take the chance. 
After six months he may and should pay all creditors whenever he has 
sufficient assets to meet all claims of which he has had notice. He must 
pay them before the expiration of one year if at all, and cannot safely 
pay after that time unless the creditor has brought suit within the year. 
No general creditor may bring suit prior to the expiration of six months, 
or under ordinary circumstances after one year. If he fails to bring suit 
within the year, in the absence of special circumstances, his claim is barred. 

If the deceased died before September 1, 1914, the foregoing periods 
of six months and one year become one year and two years respectively. 



B 
LEGACIES AND DISTRIBUTIVE SHARES 

(R. L. 141, §§ 19-22; 140, §22; St. 1916^ c. 161) 



Legacies may be paid at any time after one year from the date of 
the appointment of the executor or administrator. If he pays them 
before that time he runs the risk of personal liability to creditors who 
present their claims within the year. He may, however, and should pay 
immediately after the expiration of one year, and is Uable to suit if he does 
not. Legacies begin to bear interest at the expiration of one year from 
the death of the testator, unless otherwise specified in the will. The 
statute of limitations does not bar actions for legacies or distributive 
shares. 

Distributive shares of intestate property require an order of distribu- 
tion from the court before suit can be brought, but the general rule as to 
payment is the same as in the case of legacies. The question of interest 
would not arise unless some default on the part of the executor or adminis- 
trator caused him to be charged personally. 

If the deceased died prior to September 1, 1914, the executor or ad- 
ministrator cannot safely pay legacies or distributive shares until after 
two years from the date of his appointment. The other rules remain the 
same. 
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PART IV 

Inheritance Taxes 

The following table, prepared and published by the Tax Commissioner, 
shows the rates of taxation upon the estates of persons dying on or after 
May 29, 1912. (St. 1912, c. 678). 
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4. Class B. Brother, 
sister, half brother. 


No tax 


1 per cent. 


1 per cent. 


1 per cent. 


2 per cent. 


3 per cent. 


4 per cent. 
















half sister, nephew. 
















niece. . 


No tax 


2 per cent. 


3 per cent. 


5 per cent. 


6 per cent. 


7 per cent. 


8 per cent. 


5. AU others, includ- 
















ing step-children, 


No tax 


6 per cent. 


5 per cent. 


5 per cent. 


6 per cent. 


7 per cent. 


8 per cent. 



NOTES: 

(o) No tax will be imposed where its effect will be to reduce the amount of the 
legacy below the exempted amoimt. 

(h) If the deceased was a resident of Massachusetts, the tax applies to real estate 
located here and to all personal property, wherever located, except to the extent that 
the personal property located in another state is subject to taxation therein. 

(c) If the deceased was a non-resid<^t, only reied estate in Massachusetts or some 
interest therein is taxable. 

(d) It is the duty of the executor or administrator in ordinary cases to pay the 
the tax and deduct it from the legacy. 

(fi) The tax is due at the eviration of one year from the date of appointment of 
the executor or administrator if the deceased died on or after April 8, 1916, but at the 
end of two years if he died prior to that time. 
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